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Are the local authorities in issue 22
breach of contract? Spring 2010

his year, for the first time, North Yorkshire

County Council and City of York Council have

given no fee uplift to independent care providers C.
who look after the most vulnerable people in our |
communities. They are also asking care providers to Independent Care
raise quality. Group

Costs which have gone up include:
fuel, staff wages and holiday entitle-
ment, and utilities. A nil increase
constitutes a cut in funding.

Inside this issue:

ICG & NYCC letters 2
on provider contracts

ICG acknowledges that the Councils
have many pressures on their budgets

but it has drawn their attention to Market Development | 3
clauses in the current contract and framework agreementthat |1 cc members| 3 je
providers sign with the Council when they accept clients that Pete Dwyer, CYC 4
state that the gross payment shall be adjusted by the Council | N Y Dignity Charter 4
annually and the increase shall be a weighted average of the Your letters 6
relevant increase in the (')A||CA\jVDlup§ateHIbo f(

Many ICG members have expressed their anger at the
Councils not honouring this claused which brings into question
the whole basis of having a contract in place.
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Care Awards success

ICG has relayed the feelings of its members to the Councils
and is seeking to work with them to bring a resolution.
See page 2 for more on NYCC.

STOP PRESS: North Yorkshire winners at Great British Care Awards

Many congratulations to Susan McGowan of Continued Care at
Oakville (Harrogate) who has won the National Home Care Worker
Award in the Great British Care Awards 2010 held in London.

Very well done also to Nocna\lenYor*\
North Initial Contact Team who won the National Dignity in Care
Award at this prestigious event 8 See back page for more on this.
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Correspondence between ICG
the contract with providers

Taking up representations from members, ICG took legal advice on the lack of a fee uplift for 2010

Independent Care Matters

and NYCC over

-2011

and wrote to NYCC, CYC and NHS North Yorkshire and York on the situation regarding the existing

contracts. Here is the letter ICG Chair, Mike Padgham sent to

Mike Webster at NYCC:

Mr Mike Webster

Assistant Director, Contracting, Procurement and Quality Assurance
Adult & Community Services

County Hall, Northallerton, DL7 8DD.

Wednesday, 10 March 2010
Dear Mike

Fee uplift for care services 2010 1 2011

Following our recent telephone discussion, | am writing on behalf of
the ICG Board, following your communication of 26 January in respect
of contracting arrangements for providers. This letter concerns the

problems our members face on the pricing proposals for the coming

year. As you know we are very concerned that the Council plans to
override the clause in the provider contract which states that there will

be uplift each year in line with the RPI.

The Board has asked me therefore to write to you to indicate precisely
the areas of our concern. The ICG of course recognises the budgetary
pressures that commissioning agencies face at this time, but they feel

that providers are equally under significant financial strain and there-

fore want to voice concern over the proposed zero uplift for all Com-
munity Care contracts for 2010/2011.

In the framework agreement which North Yorkshire County Council
uses to procure independent care services in the region, there is very
clear provision for an annual upward adjustment in payment, based on
weighted index increases. This is not discretionary and is spelt out in
the following unambiguous terms:

The gross payment shall be adjusted by the Council in April of each
year of the Term. The increase shall be a weighted average of the
relevant increase in the AAII
housing) published in paragraph 6.6 of the January edition of the
Employment Gazette and the Labour Market Trends Table E1 relating
to private sector services.

It ems¢

In April 2009, the Council increased its prices by just 1% for care con-
tracts. Using the formula above, the uplift should have actually been
3.45%. At the time, the Council acknowledged this shortfall, but said it
was an o6efficiency | evybo.

We are now given to understand that there is no contractual basis for

this and, as far as we can see, there is nothing in the contract to justify
such a move.

Looking ahead to 2010/2011, the uplift based on the contractual
mechanism should be around 2.94%. Taking the shortfall from last
year together this, the proper adjustment would be an increase of
almost 5.5%. The proposed 0% raise is therefore very wide of the
increase members are contractually entitled to and places them in a
very difficult position for the forthcoming year.

Whilst we consider that the failure to increase the rates is prima facie
a breach of contract, we have no desire to escalate this matter to a

contractual di spute over membersd | egal
need to make clear that we feel this effectively unilateral cut across

the board is inappropriate and cannot be justified.

Further our understanding is that, any variation to the contract must

be raised for discussion by the party proposing it and, if any variation

that has financial implications cannot be agreed by the parties, it

should be referred to the dispute resolution procedures set out in the

framework agreement.

Quite apart from these legal rights, there are two other very real impli-

cations which dondét seem to have been
worried about the effect these cuts wil
to properly meet service usersd needs.

needs assessments, we are unsure how providers can continue to
meet agreed and specified Care Plans under these budgetary
restrictions.

The other risk, which may not have been fully taken on board, is that
many providers may simply be unable to continue providing care
services in the region under the proposed pricing regime.

In light of the above, we reject the pricing proposals for 2010/2011 and
ask the Council to meet its contractual obligations over the coming
year.

We are more than willing to work with you on resolving this.
We are also writing to the PCT and City of York Council.

Yours sincerely

Mike Padgham
Chair of Independent Care Group (York and North Yorkshire)

At the end of March, ICG was given early sight of a letter to be sent by NYCC to providers
asking them to indicate if they wish to be included on the new preferred provider list by signing
a new contract. The RPI uplift clause was to be removed and some new clauses inserted. ICG

then held an urgent meeting with Mike Webster to reach

agreement to work on a new uplift

clause and to modify some of the new clauses in the contract. NYCC sent the letter (revised) to
providers and ICG received many complaints about the way this had been rushed through.

Mr Mike Padgham in

di scussion

our view care market

Chair of the Independent Care Group
12 April 2010
Dear Mike

| am writing further to your letter of 10th March
2010 and subsequent discussions with myself
and Derek Law, Corporate Director of Adult
Services.

The County Council acknowledges the
concerns you express on behalf of the
independent sector. Indeed, as indicated in
previous correspondence, it is disappointed
that no uplift can be offered for 2010/2011, but
| must re -state that given the current
economic position both nationally and locally
no other option is available.

In respect of annual review clause within
agreements with providers, we have indicated

intentions were given to the Market Develop-
ment Board as early as 2008 and that the fee
offer which has been paid and accepted by
providers for 2009/2010 was a clear indication
in respect of the annual fee review. However,
given the need to put in place new provider
lists for 2010/11 correspondence sent out on
31st March should remove any ambiguity.

As confirmed in discussions, the Council is
keen to work with the Independent Care Group
via the Market Development Board to move
forwards constructively in these difficult
economic times. | would therefore confirm
that the Council wishes to consult with the
ICG in the following areas:

. Negotiations to see a mutually
acceptable clause regarding future
annual fee reviews

. To approach regional economic
development bodies to see if funding
or support can be secured for the

. To resource and develop the Care
Alliance for Workforce Development
(CAWD) to assist all providers

. To work with other statutory bodies
including the PCT, to develop the care
market in North Yorkshire in line with
the Market Development Dialogue
which has recently closed.

| would suggest that we use part of the Market
Development Board in April to agree how work
will be carried out in terms of these objectives.
Finally, thank you for the input of both yourself
and the ICG into these difficult discussions.

Yours sincerely

Mike Webster
Assistant Director Contracting, Procurement
and Quality Assurance



The North Yorkshire Market Development Board

Some members of the Market Development Board: Debbie King (PCT), Seamus Breen (NYCC), Mike Padgham & John Fisher (ICG),
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Mike Webster & Michael Hunt (NYCC), Mel Bradbury (PCT) Vicky Craddock & Richard Pick (ICG)

Working together:

The Market Development Board consists of senior representatives of NYCC, NHS North

Yorkshire and York, the ICG and the Third Sector. It meets bi-monthly to ensure open communication, to
discuss priorities and initiatives and how to work better together and to consider issues of concern. These
meetings, in recent months, have been held against a background of the difficult economic position facing the
country and local authorities. This has meant that discussions have been heavily influenced by the

consequences for all parties.

Despite the tensions there are still a number of areas where all parties have been able to move with a

common purpose. These include:

° Support for the Care Alliance for Workforce Development (CAWD)
° joint work on Safeguarding which includes training and a jointly agreed self audit tool
o joint initiatives to improve quality in care provision (where ICG members are involved in agreeing a new

Quality Assurance Framework)

° exploring avenues that may help the sector with economic development agencies

The main areas of concern, or indeed conflict, have been around fee levels and changes to contracts offered

by NYCC. Providers on

t he

Board have been abl e t

increasing demographic pressures, but have forcibly put forward the ICG arguments for NYCC to meet the

cost pressures that providers are facing.

NYCC has felt it necessary to make some variations to contracts for the new provider list for 2010/11. ICG
has made known the concerns of providers over the way this has been done and their feelings that there was

a lack of consultation from NYCC.

The current position is that NYCC agreed to remove 2 suggested clauses from the variations in respect of an
annual fee review and a Quality Assurance Framework and to revise others. A meeting has been arranged
with ICG to discuss whether mutually acceptable clauses can be agreed that would be included as future
variations. Following this meeting a further joint communication will be issued so that providers are aware of

any progress that has been made.

ICG MEMBERS EXPRESS THEIR VIEWS

At an ICG mass meeting held at the end of April at
New Earswick i members expressed their concerns on a
number of issues. Deep concern was expressed over the
PCT proposal to introduce standard rates for Continuing
Healthcare in each locality as a means of cutting costs.
It was agreed that the price paid had to reflect two
aspects of care:

o the individual care needs of the client

° the quality of the environment and services
provided by the nursing home

Members expressed strong views that currently there

are inconsistencies in who is assessed by the PCT as

needing CHC. Some clients being assessed as being

eligible and others within the same home & with more

serious conditions 0 assessed as not meeting the criteria.

Members then discussed the lack of a fee uplift and
lack of proper negotiation over changes to the contract.

Some of the ICG members who attended the meeting

In the case of NYCC they accused the Council of bully-
ingtactcsisaying 6sign this or
from the Preferred Provider
to wait for the new clause to be negotiated before
signing. CYC is also to revise its contract.

People were not happy about being inspected by Coun-
cils in addition to CQC and there was criticism of the
NYCC Quality Assurance Framework. ICG was asked to
ask for information on the

The tendering of home care was discussed fi and
described as a cost cutting exercise not in the interests
of the client. It was felt it would reduce choice and lead
to business failures. It would be hard for those who won
a contract (meeting unspecified demand on a fixed cost)
and for those who failed to win .
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